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The Legislation, Justice and Constitution Committee is the responsible
committee, as set out in the Senedd's Standing Orders for constitutional and
legislative affairs. The Committee may also consider any matter relating to
legislation, devolution, the constitution, justice, and external affairs.

The Committee reports on all primary and secondary legislation introduced to
the Senedd, as well as considering Legislative Consent Memorandums for UK
Bills legislating in devolved areas.

In its scrutiny of Bills introduced into the Senedd, the Committee's approach is to
consider:

" matters relating to the competence of the Senedd, including
compatibility with the European Convention on Human Rights (ECHR);

] the balance between the information that is included on the face of the
Bill and that which is left to secondary legislation:

. whether an appropriate legislative procedure has been chosen, in
relation to the granting of powers to the Welsh Ministers, to make
secondary legislation; and

" any other matter it considers relevant to the quality of legislation.
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1. Introduction

1. We welcome the opportunity to respond to this consultation on the
statutory review of the United Kingdom Internal Market Act 2020 (“the 2020
Act”).

2. AsaCommittee, we have taken particular interest in the operation of the
UK internal market.

3. We welcome the decision taken to expand the scope of the review from the
narrow parameters provided for in the 2020 Act. However, we regret that the
review will not be considering whether to repeal the 2020 Act (or any part of it)
and the UK Government’s view that protections for the free movement of goods,
provision of services and recognition of professional qualifications that flow from
the market access principles should not be weakened.

4. |nourview, this review should act as an opportunity to fully assess whether
the regime put in place by the previous UK Government adequately manages
the operation of the UK's internal market, whilst recognising the democratic
legitimacy of the devolved legislatures and governments. This should include
consideration of whether the 2020 Act, or parts of it, should be repealed and
replaced with new legislation or by strengthening the Common Frameworks
programme.

5. Tothat end, we welcome the recognition in the consultation document that
Common Frameworks are the most important tool to find shared approaches or
agree on how to manage divergence, with the 2020 Act sitting “in the
background”. The commitments made by the UK Government to finalise the
Common Frameworks programme by Easter 2025 are also important steps
towards improving the management of policy divergence between the four
nations of the UK.

6. Aswell asrespecting the democratic legitimacy of each devolved legislature
to make (and effectively implement) laws within its competence, policy
divergence can also lead to shared benefits through policy innovation and
shared learning, which the consultation rightly acknowledges.

7. Beyond the operation of the UK internal market, we are very disappointed
that the review will not be considering Part 6 of the 2020 Act, which provides a
Minister of the Crown with the power to provide financial assistance. This power
can be used to fund activities in policy areas that are devolved in Wales, without
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a role for the Welsh Ministers or the Senedd to ensure this financial assistance is
aligned with Wales' devolved priorities. We agree with our predecessor
unnecessary and confusing intrusion on the ability of the Senedd and the Welsh
Government to act on behalf of Wales' citizens. It is disappointing that the UK
Government has not recognised this review as an opportunity to address this
issue and ensure a proper and appropriate role for the Senedd and the Welsh
Government in determining how this funding is allocated.

8. We would encourage the UK Government to engage extensively with the
Welsh Government (as well as the other devolved governments) and Welsh
stakeholders as part of the review. It is critical that these views and experiences
are understood and able to contribute towards the review's considerations.

9. We note the comments made by the First Minister, Eluned Morgan MS,
during a recent appearance at the Welsh Affairs Select Committee that she
thinks the UK internal market was “imposed” upon the Welsh Government and

that there are “a few things to iron out” in relation to that.

10. The Committee wrote to stakeholders with whom it has engaged as part of
its work on the 2020 Act to draw their attention to the review and encourage
them to respond to the consultation. The RSPCA wrote to the Committee,
confirming that it would be submitting a response to the consultation through
its membership of the Trade and Animal Welfare Council, while also setting out
its views on the operation of the 2020 Act and its impact on law and policy in
Wales.

T. Our response will set out our experiences and views on the operation of the
2020 Act. If it would be of benefit, we would welcome the opportunity to meet
with the Minister for Trade Policy and Economic Security, Douglas Alexander MP,
to discuss our views on the 2020 Act further.

2. Overview of Committee’s previous work on
the UK Internal Market Act 2020

12. The development and operation of the UK internal market has been of
particular interest to our committee, and to its predecessor in the Fifth Senedd
(2016-21), due to its implications for devolution.



https://senedd.wales/media/w0lcyaui/cr-ld13861-e.pdf
https://committees.parliament.uk/oralevidence/15399/html/
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2020.

14. [|nits report, our predecessor committee was clear that it would have been
more appropriate to have, at least initially, followed the Common Frameworks
process, rather than seeking to legislate through the UK Internal Market Bill.

15. Our predecessor committee noted that the Bill's effects on the exercise of
devolved legislative and executive competence would be “profound” and that
the Bill would “frustrate the Welsh Government's ability to determine easily
whether it is practical to legislate and greatly impact the Senedd's capability to
make coherent and accessible laws that meet the needs and aspirations of
Welsh citizens”.

16. Inits report, our predecessor Committee concluded that the Bill presented
“a risk to devolution” and took the exceptional step of breaking its usual practice
not to comment on whether the Senedd should give its consent to provisions in
UK Bills, stating:

“.we consider that the Bill would have a profound effect on the
devolution settlement and therefore, in our view, the Senedd
should not give its consent to the Bill in its current form”.

17. Inlight of our experience of the operation of the 2020 Act, we must
conclude that the concerns outlined by our predecessor committee have indeed
been realised.

18. Our Committee has considered specific pieces of Welsh and UK legislation
that interact with the 2020 Act, as well as looking at broader constitutional level
effects of the Act. The Committee has considered the effects of the 2020 Act in its
reports on:



https://senedd.wales/laid%20documents/lcm-ld13513/lcm-ld13513-e.pdf
https://senedd.wales/laid%20documents/lcm-ld13513/lcm-ld13513-e.pdf
https://senedd.wales/media/w0lcyaui/cr-ld13861-e.pdf
https://senedd.wales/media/prbfkwrh/cr-ld15383-e.pdf
https://senedd.wales/media/miodmivf/cr-ld15632-e.pdf
https://senedd.wales/media/00qedaz5/cr-ld15607-e.pdf
https://senedd.wales/media/00qedaz5/cr-ld15607-e.pdf
https://senedd.wales/media/sr5byf5n/cr-ld15800-e.pdf
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19. The Committee’'s work has generally focused on the potential impact that
the 2020 Act's market access principles for goods have on the effectiveness of
Senedd legislation. For example, in relation to the Environmental Protection

plastic products not covered by the narrow exclusion on plastics included in the
2020 Act. The Committee was concerned that the 2020 Act's provisions would
mean that these plastic products could continue to be sold in Wales even if a
ban was introduced. Unfortunately, the prohibition on the supply of some of

we believe that it demonstrates that the 2020 Act is having an effect on the
implementation of a Senedd Act. We return to this matter later in our response.

20. More recently, the Committee has been looking at the impact that the 2020
Act is having on the Welsh Government's approach to legislating, including its
willingness to seek intergovernmental agreements for policy alignment to avoid
any potential impacts from the market access principles. The Welsh Government
its decision to agree to legislation in the UK Parliament about the supply of
tobacco and vapes products being taken forward on a UK basis.

21. Whilst we would welcome positive and constructive relationships between
governments, this should not be at the expense of the Senedd'’s ability to
legislate or act as a means of by-passing the barriers to legislating created by the
2020 Act.

22. Asignificant challenge that the Committee has faced in bringing attention
to these matters is the unwillingness of the Welsh Government to engage on the
practical implications that result from the 2020 Act. Our Committee's attempts
to ask Welsh Ministers for assessments of the impact of the 2020 Act on Welsh



https://senedd.wales/media/muicwofi/cr-ld16830-e.pdf
https://senedd.wales/media/muicwofi/cr-ld16830-e.pdf
https://senedd.wales/media/piebf4vg/cr-ld17020-e.pdf
https://senedd.wales/media/piebf4vg/cr-ld17020-e.pdf
https://laiddocuments.senedd.wales/cr-ld17075-en.pdf
https://senedd.wales/media/prbfkwrh/cr-ld15383-e.pdf
https://senedd.wales/media/prbfkwrh/cr-ld15383-e.pdf
https://www.gov.wales/environmental-protection-single-use-plastic-products-wales-act
https://business.senedd.wales/documents/s141561/Welsh%20Government%20response.pdf
https://senedd.wales/media/piebf4vg/cr-ld17020-e.pdf
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legislation have been frustrated by a lack of engagement and transparency on
the matter. We will return to this matter later in the response.

practical effect of Senedd legislation. As a Committee, we have consistently
accepted that the 2020 Act cannot limit the Senedd’'s competence to legislate
on mMmatters that are devolved but are concerned that once law is made by the
Senedd, the 2020 Act impacts on how effective that law is as it can no longer be
enforced on products and services made, imported into and regulated
elsewhere in the UK. There are examples of legislation that pre-date the 2020 Act
that could, if they were made today, not be enforced in the same way and to the
same extent.

24. |n order to support the Committee’'s understanding of the impact of the
2020 Act on the effectiveness of Welsh law, we have been working with Professor
Thomas Horsley of the University of Liverpool. Professor Horsley undertook
research work with Senedd officials to generate new knowledge and
understanding regarding the 2020 Act and to explore the impact of the Act on
intra- and inter- parliamentary procedures.

session with the Committee in July 2024.

3. The UK Internal Market and Common
Frameworks

26. Whilst we acknowledge that this review is not about how the Common
Frameworks programme has operated, we welcome the commitments made by
the UK Government when announcing the review in relation to the programme.
The commitment to finalising the programme by Easter 2025 is a welcome one,
particularly after little progress has been made over the last few years.
Commitments to develop closer working relationships and to increase
transparency between the UK and devolved governments are also welcome and
will be crucial if the Common Frameworks programme is to operate most
effectively.

27. Aswe have noted in the introduction to this response, we welcome the
acknowledgement in the consultation that Common Frameworks are “the most



https://www.gov.wales/written-statement-legal-challenge-uk-internal-market-act-2020
https://www.gov.wales/written-statement-legal-challenge-uk-internal-market-act-2020
https://www.gla.ac.uk/media/Media_1114828_smxx.pdf
https://www.gla.ac.uk/media/Media_1114828_smxx.pdf
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important tool” for the UK and devolved governments to find shared approaches
or agree how to manage divergence. This approach can help to rebalance the
management of the UK's internal market, away from a system which overly
favours central control, towards one that values co-operation and recognises the
benefits of policy divergence.

committees that had been scrutinising the provisional frameworks. One of the
key matters considered in this report was the importance of improved
transparency for the Senedd and stakeholders when policy is being developed
through a Common Framework and when disputes are escalated to ministerial
level.

29. We recommended in our report that the Welsh Government should seek
intergovernmental agreement to ensure the regular reporting to legislatures on
the operation of each Common Framework. We continue to believe that this
would be beneficial for scrutiny and transparency.

30. Initsfirst periodic report, the Office for the Internal Market (OIM) noted that
most business and trade bodies that they engaged with were not aware of
Common Frameworks. Amongst those who were aware of them, many did not
understand what issues are discussed through particular Common Frameworks,
nor whether there were any opportunities for them to input into discussions. The
OIM reported that businesses had raised concerns about the lack of role for non-

governmental stakeholders in Common Frameworks.

31. Whilst the use of Common Frameworks could lead to better decision-
making and recognition of devolved autonomy, Senedd committees have raised
concerns about the impact that Frameworks can have on the legislative
competence of the Senedd and executive competence of Welsh Ministers.
Policymaking through Common Frameworks and other intergovernmental
decision-making processes has the potential to limit the role of the Senedd (and
other devolved legislatures) in the policy-making process. This can be true of
both decisions made through Common Frameworks, but also those made
through other intergovernmental forums. This is why a focus on improving the
transparency of decisions taken through this process is key.

32. We have seen a recent example of this with the previous UK Government’s

to legislating for the whole of the UK, with delegated powers to the relevant



https://senedd.wales/media/5vvpwq2z/cr-ld15834-e.pdf
https://senedd.wales/media/5vvpwq2z/cr-ld15834-e.pdf
https://www.gov.uk/government/publications/oim-periodic-report/oim-periodic-report-on-the-uk-internal-market-regime-2023
https://bills.parliament.uk/bills/3703
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“..one of the considerations why it would be appropriate to
adopt a four-nations approach to the UK Tobacco and Vapes
Bill, however the overriding consideration was public health
benefit. Our decision to engage in this Bill is because, if passed,
it represents one of the most significant public health
interventions in a generation.”

consent memorandum on the re-introduced Bill, we noted that health is an area
of devolution that has resulted in intra-UK divergence, including on restrictions
on smoking, and that should there be evidence and support for public health
legislation to differ in Wales to that of the rest of the UK, then divergence may be
desirable.

34. \We would not wish the Welsh Government to be reluctant to legislate on an
important devolved matter, such as public health, for fear of the potential
conseguences of the 2020 Act.

35. In order to improve transparency when policy is being developed through a
Common Framework, we recommended in our report that the Welsh
Government should make it clear to the Senedd and stakeholders when this
approach is being taken.

4. The operation of the market access
principles

36. Aswe stated in the introduction to this response, we are disappointed that
the Review will not be considering whether the 2020 Act (or any part of it) should
be repealed. However, we do welcome the recognition in the consultation
document that the market access principles should sit “in the background”
rather than being used to manage the UK internal market.

37. Inour view, the market access principles (as they are set out in the 2020 Act)
pose a threat to the ability of the devolved governments and legislatures to



https://business.senedd.wales/documents/s150525/LJC6-18-24%20-%20Paper%2013%20-%20Letter%20to%20the%20Cabinet%20Secretary%20for%20Health%20and%20Social%20Care%2030%20April%202024.pdf
https://business.senedd.wales/documents/s150524/LJC6-18-24%20-%20Paper%2012%20-%20Letter%20from%20the%20Cabinet%20Secretary%20for%20Health%20and%20Social%20Care%2014%20May%202024.pdf
https://business.senedd.wales/documents/s150524/LJC6-18-24%20-%20Paper%2012%20-%20Letter%20from%20the%20Cabinet%20Secretary%20for%20Health%20and%20Social%20Care%2014%20May%202024.pdf
https://bills.parliament.uk/bills/3879
https://senedd.wales/media/piebf4vg/cr-ld17020-e.pdf
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effectively implement laws in the policy areas that they are responsible for. We
would therefore support a more holistic review of whether any reforms could be
made to the principles in order to enable greater flexibility for the devolved
governments. This could be achieved, for example, by widening the scope of the
definition of the legitimate aims outlined in the 2020 Act' to justify indirect

38. However, even without these wholescale reforms, there are improvements
that could be made to the current operation of the market access principles that
would provide greater oversight and transparency of the regime and protect the
autonomy of devolved governments and legislatures to make effective policy in
areas they are responsible for.

39. Aswe noted in the previous section, we support a move towards a system
that gives preference to manging policy divergence through Common
Frameworks and negotiation, rather than one which relies on the market access
principles.

40. To support this, there should be a more routine use of the exclusions
process, both to consider whether much broader areas of devolved policy could
be excluded and to normalise the process for agreeing ad hoc exclusions from
the market access principles.

41. Broadening the areas of devolved policy that are excluded from the 2020
Act would provide greater certainty to legislators, businesses and other
interested stakeholders who could be affected by a regulatory requirement. We
experienced this kind of uncertainty when considering the Welsh Government’s
proposals to prohibit the sale of certain single-use plastic products in the

market access principles, there was a narrow path in which the legislation could
operate effectively without interacting with the market access principles. This
was perhaps clearer cut for two of the products that formed part of the Welsh
Government’s proposals (carrier bags and oxo-degradable plastics). However,
polystyrene lids for cups and takeaway food containers were likely to be captured
by the market access principles as the exclusion only referred to containers or
cups made from polystyrene, and not their lids.

T Sections 8(6) and 21(7)



https://ukconstitutionallaw.org/2024/10/17/thomas-horsley-coree-brown-swan-nicola-mcewen-and-lisa-claire-whitten-westminster-rules-the-united-kingdom-internal-market-act-and-devolution/
https://ukconstitutionallaw.org/2024/10/17/thomas-horsley-coree-brown-swan-nicola-mcewen-and-lisa-claire-whitten-westminster-rules-the-united-kingdom-internal-market-act-and-devolution/
https://www.legislation.gov.uk/asc/2023/2/contents
https://www.legislation.gov.uk/uksi/2022/857/regulation/2/made
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43. An exclusion with a broader scope that covered all single-use plastic

items likely to be impacted by the market access principles) not scheduled to be
introduced until Spring 2026.

already covered by the exclusion, we asked the Welsh Government to explain
why the prohibitions relating to the other three products were not being
commenced at the same time and highlighted the symmetry between the
items being prohibited in the second phase and the products excluded from the
2020 Act.

45. |t is positive that the review will be considering the process for agreeing
these exclusions. Improvements are needed to the process to ensure that there
is greater certainty around the length of time that a request should be
completed within, the format and form of a request and an agreed process for
approval and appeal of decision-making. The Common Frameworks and existing
intergovernmental structures should provide an appropriate arena for this
process to operate within, including making use of the independent secretariat
and dispute-resolution process that already exist.

46. However, reforms to the process for agreeing exclusions would still not
address the fundamental issue that the UK Government remains the gatekeeper
of exclusions being agreed due to its role in making subordinate legislation to
add exclusions to the 2020 Act. In this process, the UK Government acts as both

a policymaker for England (and in some cases the whole of the UK) as well as
government for the UK, with responsibility for overseeing the exclusions process.
Without reforms to this element of the process, it is unlikely that it will be
rebalanced towards a more equitable partnership between all four governments.

47. One of the challenges we, and other Senedd Committees, have faced is the
lack of available information about the potential effects of the market access
principles. This has likely been impacted in Wales by the position that the Welsh

evidence we received from the then Minister for Health and Social Services in
respect of the practical effect of the 2002 Act on the Bill was unsatisfactory.
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https://www.parliament.scot/-/media/files/committees/constitution-europe-external-affairs-and-culture-committee/correspondence/2022/23032022-letter-from-cab-sec-to-convener-on-common-frameworks.pdf#page=3
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https://senedd.wales/media/sr5byf5n/cr-ld15800-e.pdf
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48. \We believe that there should be more routine information provided, for
example, in explanatory memoranda or other notes that accompany legislation,
about whether any assessment has been undertaken about the interaction
between the regulatory proposals and the market access principles. This would
provide legislatures and other interested stakeholders with critical information to
understand whether the proposal would be effective.

49. We did see this level of openness from the Welsh Government when a

on Welsh law as a result of the market access principles. However, we did not
believe that the legislative consent process was the appropriate place to bring
this matter to the attention of the Senedd, as the Bill's provisions applied only to
England and as a result did not come within the legislative competence of the
Senedd.

50. Inourreport.onthe memorandum, we recommended that the Senedd’s
Business Committee should review the Senedd'’s Standing Orders so that they
make appropriate provision to ensure the practical effect of the 2020 Act is taken
into account when Senedd legislation is introduced and when legislation
passing through other UK legislatures may have an effect on Welsh law that is

already on the statute book.

5. Office for the Internal Market

51. The Committee has enjoyed a positive working relationship with the Office
for the Internal Market (OIM) and recognises the important role that the OIM has
to play in building understanding about the operation of the UK internal market.

52. The OIM's annual and periodic reports make a unique contribution towards
this goal, and we have been fortunate to welcome representatives from the OIM

devolved governments to request advice from the OIM can also provide critical
information in the policy development process. However, we believe that this
resource has so far been underutilised by the Welsh Government and other

n
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governments, and that improvements are needed to the process to improve
transparency when requests for advice are made.

54, \We would support changes that would ensure that legislatures are notified
when requests for advice are made and that any subsequent reports are then
laid before each of the four legislatures in the UK.

55. Under the provisions in the 2020 Act, this advice can only be requested by a
‘relevant national authority”, which for Wales is the Welsh Ministers. However, we
have welcomed the willingness of the OIM to offer its support to our Committee,
and others in the Senedd, if we are considering a matter which may affect the
operation of the UK internal market.

56. For example, we were grateful to receive the views of the OIM in relation to
the interaction between the 2020Act and the Product Regulation and Metrology

57. Expanding opportunities for the OIM to support the scrutiny role of
legislatures would be a welcome step forward.

takes into account devolved policy autonomy when advising on, and assessing,
the impact of policy divergence agreed through Common Frameworks on the
UK internal market. It is crucial that the democratic legitimacy of the Senedd to
make laws for Wales in devolved areas is recognised when these assessments
are being made.

59. This should also include an understanding of the wider policy benefits that
may occur as a result of policy divergence. Currently, the OIM only assesses the
economic impact that could occur as a result of a proposed regulatory provision,
aligning with the requirements in the 2020 Act. However, a fuller cost benefit
assessment that recognised, for example, the positive environmental or health
impact that could result from a policy proposal, would provide a more
comprehensive picture of the proposal. This would then enable the UK and
devolved governments to make more informed decisions through Common
Frameworks and to agree an exclusion from the 2020 Act if necessary.

consider “among other things” the potential economic effects of a proposed
regulatory provision, we believe that this should be amended to give greater
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flexibility for the OIM to consider wider policy benefits that could arise from a
proposed provision.
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